
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George llonier

d/b/ a Kozy Korner

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28 &, 29 of the Tax Law

f o r  t h e  Y e a r s  3 / 7 1 - 5 1 7 t  &  9 l j l - t l / 7 4 .

AFFIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon George Monier '  d lb/a Kozy Korner,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

George Monier
d/b/a Kozy Korner
6002-15  Ave .
Brooklyn, Ny 11215

and by deposit. ing same enclosed in a posLpaid properly addressed wrapper
(post off ice or off icial depository) under the exclusive care and custody
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the petit ioner

and that the address set forth on said wra is the last known addre
-of 

the

pet i t ioner.

Sworn to before me this

1 l th  day  o f  January ,  1980.

i n a

of the

herein



STATE OT' NE[.J YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

George Monier

d/b/a Kozy Korner

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  Y e a r s  3 / 7 1 - 5 / 7 1  &  9 / 7 1 - t L / 7 4 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of DeterminaLion by mai l

upon Emanuel Chartash the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Emanuel_ Chartash
6217 18th Ave.
Brooklyn, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t . ioner herein and that the address orth on said wrapper is the last

known address of the representat ive of pe t ionef.

Sworn to before me this

1 l th  day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

George Monier
d/b/ a Kozy Korner
6002-15 Ave.
Brook lyn ,  NY 11215

Dear  Mr .  Mon ier :

Please take not ice of the Determinat ion of the State Tax Conrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and muit  be commenced
in the Supreme Court of the St.ate of New York, Albany County, within 4 months
fron the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Emanuel Chartash
6217 l8 th  Ave.
Brooklyn, NY
Taxing Bureaut s Representat ive



STATE OF NEI,i YORK

STATE TAX COUMISSION

In the Matter of the Application

o f

GEORGE MONIER
d/b/a KozY KORNBR

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
Per iods  March  1 ,  1971 th rough May 31 ,
and September 1, 7977 through November
797 4.

DETERMINATION

the
797r
30 '

Appl icant,  George Monier d/b/a Kozy Korner,  6002 15th Avenue, Brookl1m,

New York 11215, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

periods March 1, r97r through May 31, lgTr and sepLember 1, 1.97L through

November 30, 1974 (Fi fe No. L4037).

A smal l  c laims hearing was held before Raymond J. Siegel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two tr lor ld Trade Center,  New York,

New York, on Septembet 29, 1978. Appl icant appeared by Emanuel Chartash, CPA.

The sa les  Tax  Bureau appeared by  Peter  c ro t ty ,  Esq.  (Rober t  N .  Fe l i x ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I. Whether the Consent Extending Period of Limitat ion for Assessment of

Sales and Use Taxes for the period March 1, 1971 through May 31, 1977, executed

by appl icant,  was proper.

I I .  Whether the results of the audit  conducted by the Sales Tax Bureau

proper ly  re f lec ted  app l ican t ' s  sa les  and use tax  l iab i l i t y .

FINDINGS OF FACT

1. Appl icant,  George Monier d/b/a Kozy Korner,  operated a bar and gr i l1
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at 6002 15th Avenue, Brooklyn, New York. Appl icant f i led sales and use tax

re turns  fo r  the  per iod  March  1 ,  1971 th rough November  30 ,  L974.

2-  App l ican t rs  sa les  and use tax  re tu rns  fo r  the  per iods  March  1 ,  1971

through May 31, 7977 and September 1, 1g7l through November 30, 1971 were

f i led November 28, L972 and, May 30, !972, respect ively.

0n March 19, L975, appl icant executed two Consents Extending Period

of l imitat ion for Assessment of Sales and Use Taxes under Art ic les 28 and 29

of the Tax law. One consent,  covering the period March 1, 1971 through May 31,

1971, was not signed by a representaLive of the State Tax Commission in the

space provided therefor.  The second consent covered the period September 1,

1971 through November 30, 1974 and was signed by a representat ive of the State

Tax Comnission.

3. 0n JanuarY 30, 7976, as the result  of  an audit ,  the Sales Tax Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due (Not ice  No.  90 ,758r I74)  aga ins t  app l i can t  fo r  the  per iods  March  1 ,  1971

through May 31, 1977 and September l .  ,  1977 through November 30, 7974, which

imposed addit ional sales and use taxes due of $8,12L.49, plus penalty and

in te res t .

4.  0n audit ,  the Sales Tax Bureau compared l iquor purchases and beer

purchases with corresponding sel l ing pr ices for May L974 and arr ived at a

I iquor markup of 265.27 percent and a beer markup of 356.39 percent.  A 15

percent spi l lage al lowance was made for l iquor.  Food purchases were marked up

an es t imated 125 percent .

The Sales Tax Bureau appl ied the above markup percentages to the

respect i .ve purchases for the audit  per iod and added the cost of  soda purchases

of  $3 '015.17  to  a r r i ve  a t  add i t iona l  taxab le  sa les  o f  $110, \72 .91  and add i t iona l

s a l e s  t a x  d u e  o f  9 7 , 8 9 9 . 6 8 .
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Tangible personal property in the amount of $3 1696,84 was found to

have been acquired without tax having been paid (period ended May 31, 1971).

A compensat ing use tax was assessed in the amount of $221.81.

5 .  App l ican t ' s  soda purchases  o f  $3 ,015.17  were  used to  make mixed

dr inks .  A lso ,  15  percent  o f  app l i can t rs  d ra f t  beer  purchases  was sp i l lage .

6, Appl icant contended that the Consent Extending Period of Limitat ion

for  Assessment  o f  Sa les  and Use Taxes  fo r  the  per iod  March  1 ,1971 th rough

May 31, 1971 was improperly completed in that the consent was not signed by

the State Tax Commission.

7. Appl icant also contended that there were thefts of merchandise which

were not considered in the audit  f indings. Appl icant did not present any

documentary evidence to support this contention.

CONCTUSIONS OF I,AW

A- That the Consent Extending Period of Limitat ion for Assessment of

Sales and Use Taxes executed by appl icant,  for the period March 1, 1971 through

May 31, 7971, was proper within the meaning and intent of  sect ion lL47 (c) of

the Tax law which provides, in parL, that where, before the expirat ion of the

period prescr ibed for the assessment of an addit ional tax, a taxpayer has

consented in wri t ing that such period be extended, the amount of such addit ional

tax due may be determined at any time within such extended period. While Form

ST'578, Consent Extending Period of Limitat ion, contains a space for the

signature of a representat ive of the State Tax Comnission, such signature is

not required by sect ion 1147(c) of the Tax law.

B. That the assessmenL was erroneous in that the audit  performed by the

Sales Tax Bureau did not give adeguate considerat ion to appl icant 's business

operat ion; that an al lowance of 15 percent is made for spi l lage of draught

beer  and tha t  the  soda purchases  o f  $31015.17 ,  used to  make mixed dr inks ,  a re
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deleted from addit ional t ,axable sales.

C. That the appl icat ion of George Monier d/b/a Kozy Korner is granted to

the extent indicated in Conclusion of law rB".  The Audit  Divis ion is hereby

directed to nodify accordingly the Notice of Determination and Demand for

Payment of Sales and Use Taxes Due issued January 30, 1976. Except as so

granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 1 1980


